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THE  NATIONAL  SECURITY  STRATEGY  UNDER  THE  UNITED  NATIONS  AND  INTERNATIONAL  LAW 


We  make  war  so  that  we  may  live  in  peace. 

— ^Aristotle 

In  response  to  an  international  order  of  growing  terrorism,  trans-national  crime,  "rogue" 
and  "failed"  states  potentially  armed  with  WMD  and  will  to  use  them,  the  National  Security 
Strategy  has  invoked  an  escalation  of  the  right  of  self-defense  as  it  prosecutes  the  Global  War 
on  Terrorism.  Termed  preemption,  it  is  in  fact  a  policy  of  preventive  self-defense. 

The  National  Security  Strategy  policy  of  preventive  self-defense  has  been  generally 
condemned  throughout  the  international  arena  and  also  within  the  U.S.  However,  this 
condemnation  is  not  universal.  This  study  will  show  that  a  significant  amount  of  validity  can  be 
conferred  on  the  National  Security  Strategy  due  to:  (1 )  the  failure  of  the  UN  enforce  its  charter, 
essentially  abandoning  the  purposes  of  the  UN  (2)  the  continued  use  and  threat  of  use  of 
preventive  self-defense  by  many  states  and  previous  U.S.  administrations  (3)  state  practice  (4) 
customary  international  law  (5)  the  slowly  changing  body  of  international  law  that  is  responding 
to  and  inferring  more  significance  due  to  the  rise  of  transnational  terrorists  and  WMD 
proliferation  over  state  sovereignty. 

THE  NATIONAL  SECURITY  STRATEGY  OF  THE  UNITED  STATES  OF  AMERICA 

In  the  Overview  of  The  National  Security  Strategy  of  the  United  States  of  America, 
September  2002,  President  George  W.  Bush  put  forth  a  number  of  idealistic  aspirations.  These 
aspirations  were  not  just  for  the  United  States  of  America,  but  also  for  the  entire  world.  For 
example: 

"champion  aspirations  for  human  dignity;" 

"strengthen  alliances  to  defeat  global  terrorism  to  prevent  attacks  against  us  and 

our  friends;" 

"work  with  others  to  defuse  regional  conflicts;" 

"ignite  an  era  of  global  economic  growth  through  free  markets  and  free  trade" 

"expand  the  circle  of  development  by  opening  societies  and  building  the 

infrastructure  of  democracy;"^ 


Each  of  these  areas  was  thoroughly  expanded  and  developed  within  the  National  Security 
Strategy  and  they  made  up  a  significant  portion  of  the  document.  While  quite  laudable,  areas 
such  as  these  generated  a  muted  level  of  interest  and  discussion.  The  overwhelming  attention 
of  both  the  United  States  and  the  international  community  focused  almost  singularly  on  another 
significant  tenet  espoused  throughout  the  document. 


"Identifying  and  destroying  the  threat  before  it  reaches  our  borders  ....  we  will 
not  hesitate  to  act  alone  If  necessary,  to  exercise  our  right  of  self-defense  by 
acting  preemptively  against  such  terrorists."^ 

"The  United  States  has  long  maintained  the  option  of  preemptive  actions  to 
counter  a  sufficient  threat  to  our  national  security.  The  greater  the  threat,  the 
greater  Is  the  risk  of  Inaction— and  the  more  compelling  the  case  for  taking 
anticipatory  action  to  defend  ourselves,  even  If  uncertainty  remains  as  to  the  time 
and  place  of  the  enemy's  attack.  To  forestall  or  prevent  such  hostile  acts  by  our 
adversaries,  the  Untied  States  will.  If  necessary,  act  preemptively."® 

"The  United  States  will  not  use  force  In  all  cases  to  preempt  emerging  threats, 
nor  should  nations  use  preemption  as  a  pretext  for  aggression.  Yet  In  an  age 
where  the  enemies  of  civilization  openly  and  actively  seek  the  world's  most 
destructive  technologies  the  United  States  cannot  remain  idle  while  dangers 
gather."" 


ANTICIPATORY?  PREEMPTION?  PREVENTIVE? 

The  words  anticipatory,  preemptive,  and  preventive  when  associated  with  the  self-defense 
of  a  nation  generated  extensive  debate  before  the  United  Nations  was  even  a  dream.  However, 
there  is  no  need  for  an  exhaustive  review  and  discussion  of  this  history  to  discern  an  opinion  or 
conclusion  on  what  these  terms  have  come  to  mean  today  within  the  international  community 
and  the  United  Nations.  Current  publications  from  the  United  States  Department  of  Defense 
and  the  United  States  Army,  Judge  Advocate  General's  School,  provide  definitions  quite 
acceptable  to  the  vast  majority  of  International  legal  scholars  and  members  of  the  United 
Nations. 

From  the  Department  of  Defense,  Dictionary  of  Military  and  Associated  Terms. 

"Preemptive  Attack  -  (DOD)  An  attack  initiated  on  the  basis  of  Incontrovertible 
evidence  that  an  enemy  attack  Is  Imminent."® 

"Preventive  War  -  (DOD)  A  war  Initiated  In  the  belief  that  military  conflict,  while 
not  Imminent,  Is  Inevitable,  and  that  to  delay  would  Involve  greater  risk."® 
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From  the  United  States  Army,  Judge  Advecate  General's  School,  Operational  Law 
Handbook,  2002. 

"Anticipatory  self-defense  finds  its  roots  in  the  1842  Caroline  case  and  a 
pronouncement  by  then  Secretary  ef  State  Daniel  Webster  that  a  state  need  not 
suffer  an  actual  armed  attack  before  taking  defensive  actien,  but  may  engage  in 
anticipatory  self-defense  if  the  circumstances  leading  to  the  use  of  force  are 
"instantaneous,  overwhelming,  and  leaving  no  choice  of  means  and  no  moment 
for  deliberation."^ 

From  these  definitions,  one  can  discern  an  obvious  hierarchy  based  en  the  level  of 
imminence  the  threat  presents. 

1 .  Anticipatery  self-defense  associated  with  an  "instantaneous"  or  truly,  imminent  threat. 

2.  Preemptive  attack  associated  with  "incontrovertible  evidence  that  an  enemy  attack  is 
imminent." 

3.  Preventive  war  associated  with  an  "  inevitable"  future  threat,  but  not  linked  in  any  way 
with  the  cencept  ef  an  imminent  threat. 

One  can  form  an  association  between  anticipatory  self-defense  and  preemptive  attack 
based  on  their  respective  references  to  a  requirement  fer  some  level  of  an  imminent  threat. 
Based  on  this  requirement  ef  imminence,  the  distinctien  between  anticipatery  self-defense  and 
preemptive  attack  has  become  blurred  and  these  terms  are  often  used  interchangeably. 
However,  the  lack  of  any  reference  to  an  imminent  threat  in  the  definition  of  preventive  war 
weuld  clearly  distinguish  it  from  anticipatory  self-defense  and  preemptive  attack. 

Interestingly,  a  review  of  the  use  of  the  words  anticipatory  and  preemptive  in  the  National 
Security  Strategy  reveals  an  obvious  disconnect  with  the  Department  of  Defense  and  United 
States  Army,  Judge  Advocate  General  definitions.  In  most  cases  "preventive"  can  be 
substituted  for  anticipatory  and  preemption  within  the  National  Security  Strategy  and  the 
decument  is  transformed  te  agree  with  these  definitiens. 

For  the  purposes  of  this  paper,  it  will  be  stipulated  that  when  the  National  Security 
Strategy  of  the  United  States  uses  the  words  anticipatory  and  preemption  in  the  centext  of  the 
natien's  self-defense,  it  is  in  fact  referring  to  concepts  that  are  mere  cemmonly  accepted  as 
preventive  self-defense.® 

While  the  legality  of  initiating  the  use  of  force  in  self-defense  remains  an  area  ef  much 
debate  within  the  United  Nations  and  international  law,  one  can  clearly  delineate  a  significant 
difference  in  this  arena  when  cemparing  the  use  ef  anticipatory/preemptive  to  preventive.  In 
fact,  it  is  quite  evident  that  most  of  the  world  (including  much  of  the  United  States)  would 
support  the  argument  that  the  use  of  preventive  in  the  context  ef  self-defense  is  not  a  matter  ef 
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self-defense  at  all.  The  vast  majority  of  legal  debate,  argument,  and  opinion  declares  that  the 
concept  of  preventive  self-defense  is  illegal  under  international  law  and  the  Charter  of  the 
United  Nations. 

One  might  easily  dismiss  the  validity  of  the  National  Security  Strategy  based  on  the  above 
conclusion.  However,  international  law  and  the  United  Nations  have  been  and  remain  a 
dynamic  entity.  Taking  a  stance  in  this  arena  is  an  open  invitation  for  a  debate.  Perhaps  there 
is  a  future  for  the  National  Security  Strategy. 

USE  OF  FORCE  IN  SELF-DEFENSE  UNDER  THE  PROVISIONS  OF  THE  CHARTER  OF  THE 
UNITED  NATIONS 

A  nation  and  its  right  of  self-defense  is  a  controversial  and  active  part  of  the  international 
legal  debate,  even  more  than  50  years  since  most  of  the  world's  nations  became  signatories  of 
the  charter  of  the  United  Nations.  Why?  Because  the  world  has  suffered  many  conflicts  in  the 
past  50  plus  years  and  self-defense  is  claimed  as  a  factor  in  most  of  them.  Self-defense  of  a 
nation  remains  the  most  common  legal  justification  under  international  law  and  the  United 
Nations  for  the  use  of  coercive  force  between  states.® 

Under  the  charter  of  the  United  Nations,  the  generally  accepted  sections  applicable  to  the 
use  of  force  in  self-defense  are: 

Chapter  One,  Article  2  (Principles),  Paragraph  4: 

"All  members  shall  refrain  in  their  international  relations  from  the  threat  or  use  of 
force  against  the  territorial  integrity  or  political  independence  of  any  state,  or  in 
any  other  manner  inconsistent  with  the  Purposes  of  the  United  Nations."^® 

Chapter  7  (actions  with  respect  to  threats  to  the  peace,  breaches  of  peace,  and  acts  of 
aggression).  Article  Fifty-One: 

"Nothing  in  the  Charter  shall  impair  the  inherent  right  of  individual  or  collective 
self-defence  if  an  armed  attack  occurs  against  a  Member  of  the  United  Nations, 
until  the  Security  Council  has  taken  measures  necessary  to  maintain 
international  peace  and  security.  Measures  taken  by  Members  in  the  exercise  of 
this  right  of  self-defense  shall  be  immediately  reported  to  the  Security  Council 
and  shall  not  in  any  way  affect  the  authority  and  responsibility  of  the  Security 
Council  under  the  present  Charter  to  take  at  any  time  such  action  as  it  deems 
necessary  in  order  to  maintain  or  restore  international  peace  and  security."" 

These  two  articles  appear  fairly  straightforward.  They  could  be  boiled  down  to  no  use  of 
force  except  in  self-defense  after  an  attack  and  then  only  until  the  Security  Council  takes 
necessary  measures  to  "restore  international  peace  and  security."  There  exists  a  substantial 
amount  of  legal  opinion  in  the  arena  of  international  law  that  supports  this  simple,  somewhat 
literal,  interpretation  of  these  articles.  Any  use  of  force  outside  of  this  interpretation  would  be 
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considered  a  violation  of  international  law  and  the  charter  of  the  United  Nations.  Is  It  really  this 
simple? 

At  least  In  practice,  ne.  Columbia  University  international  security  pciicy  expert  Richard  K. 
Betts  wrote,  "I  am  aware  ef  no  case  in  which  international  law  has  blocked  a  decision  to  wage 
war  -  that  Is,  a  case  In  which  a  gevernment  decided  that  strategic  necessity  required  war  yet 
refrained  because  internatienal  law  was  deemed  te  forbid  it."  He  further  notes  that  once  the 
decisien  is  made  by  a  state  te  go  to  war,  "they  find  a  lawyer  to  tell  the  werld  that  internatienal 
law  allews  It."^^ 

RESTRICTIONISTS  VS.  COUNTER-RESTRICTIONISTS 

The  debate  on  the  self-defense  of  a  nation  under  Articles  2  (4)  and  51  has  developed 
along  2  schools  of  thought,  the  Restrictienists  and  the  Ceunter-Restrictlonists.^^ 

RESTRICTIONISTS 

The  Restrictlonists  cite  the  pretections  effered  under  Article  2  (4)  and  would  claim  that  the 
renunciation  of  the  use  ef  force  under  Article  2  (4)  by  the  signatories  of  the  United  Nations 
Charter  places  an  overarching  prohibition  on  the  use  of  force  by  the  individual  states. 

Therefore,  all  states  sheuld  be  safe  from  "  the  threat  or  use  of  force. If  by  chance, 
enforcement  of  Article  2  (4)  by  force  Is  required,  the  use  ef  force  Is  a  matter  solely  fer  the 
Security  Ccuncll,  provided  fer  under  various  articles  In  Chapter  Seven,  Including  Article  42 " . . . 
the  Security  Council . . .  may  take  such  action  by  air,  sea,  or  land  forces  as  may  be  necessary 
to  maintain  or  restore  International  peace  and  security."'® 

Building  en  this  Interpretation,  the  Restrictlonists  adhere  te  a  literal  reading  of  Article  51  as 
the  only  basis  for  the  use  of  force  outside  of  an  authorization  by  the  Security  Council.  They 
assert  that  Article  51  provides  for  the  use  ef  force  only  in  "self-defence"  and  enly  when  an  actual 
"armed  attack"  has  occurred.'®  In  other  werds,  a  severeign  nation  could  only  use  force  In  self- 
defense  after  It  was  attacked.  Additienally,  this  use  of  force  Is  limited  to  the  defense  and 
security  of  its  sovereignty,  typically  expressed  as  its  borders.  This  narrow  interpretation, 
requiring  the  impending  victim  to  actually  suffer  an  armed  attack  befcre  respcnding.  Is  the 
current  position  of  most  all  European  international  law  commentaries  and  the  majority  of 
American  commentaries.''’ 

Furthermore,  once  the  Security  Council  has  addressed  a  situation,  the  use  of  force  In  any 
manner  Is  totally  In  the  hands  of  the  UN  and  the  Security  Council.  Should  the  Security  Council 
decline  to  take  action,  there  Is  no  other  receurse  for  the  victim.  Some  have  taken  the 
Restrictlonist  school  of  thought  to  such  an  extreme  that  should  the  Security  Council  decline  to 
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take  action,  the  victim  is  no  ionger  authorized  to  even  defend  itseif  by  force.'®  Additionaiiy,  the 
Restrictionists  assert  that  in  the  case  of  a  humanitarian  intervention  to  prevent  genocide  or  to 
accompiish  a  hostage  rescue,  the  use  of  force  must  be  authorized  by  the  Security  Councii.'® 
Unfortunateiy,  the  Security  Councii  wili  often  go  to  extraordinary  iengths  to  keep  from  interfering 
with  the  sovereignty  of  a  state  and  faii  to  intervene  in  cases  such  as  genocide.  Recent 
exampies  inciude  Rwanda  and  Kosovo.  Such  a  position  wouid  appear  to  be  in  direct 
contravention  to  the  purposes  of  the  UN  under  Articie  1  ("prevention  and  removai  of  threats  to 
the  peace,  and  for  the  suppression  of  acts  of  aggression  or  other  breaches  of  the  peace;" 
"soiving  internationai  probiems  of  an  economic,  sociai,  cuiturai,  or  humanitarian  character")®'’ 

The  iogic  of  the  Restrictionist  position  is  predicated  on  a  desire  to  avoid  the  use  of  armed 
force,  if  at  aii  possibie.  Requiring  an  "armed  attack"  to  resort  to  force  outside  of  the  authority  of 
the  Security  Councii  minimizes  ambiguity,  making  unacceptabie  uses  of  force  ciear  to  aii  the 
worid's  nations.®’  In  practice,  the  Restrictionist  schooi  of  thought  has  proven  to  be  quite 
ideaiistic.  The  United  Nations  has  a  poor  record  of  preventing  "  the  threat  or  use  of  force 
against  the  territorial  integrity  or  politicai  independence  of  any  state,  or  in  any  other  manner 
inconsistent  with  the  Purposes  of  the  United  Nations."®® 

COUNTER-RESTRICTIONISTS 

The  Charter  of  the  United  Nations  contains  sufficient  ambiguity  to  aiiow  for  differing 
interpretations  and  therefore  different  views.  Perhaps,  if  the  United  Nations  had  proven  to  be 
more  effective,  there  wouid  be  no  counter  to  the  Restrictionists.  Unfortunateiy,  that  is  not  the 
case.  Hence,  a  iess  restrictive  position  is  argued  by  the  Counter-Restrictionist  schooi  of 
thought. 

The  Counter-Restrictionist's  argument  inciudes  a  broad  range  of  positions.  They  aiso  cite 
Articie  2  (4)  and  Articie  51 ,  drawing  different  interpretations  by  focusing  on  different  parts  and  on 
iess  iiterai  interpretations: 

1 .  Articie  2  (4)  -  "Aii  members  shaii  refrain  . . .  from  the  threat  or  use  of  force  ...  in  any 
other  manner  inconsistent  with  the  Purposes  of  the  United  Nations." 

2.  Articie  51  -  "Nothing  in  the  Charter  shaii  impair  the  inherent  right  of  individuai  or 
coiiective  seif-defence  if  an  armed  attack  occurs;" 

The  most  basic  and  ieast  controversiai  Counter-Restrictionist  view  reiies  on  a  iess  iiterai 
interpretation  of  Articie  2  (4).  It  claims  that  as  iong  as  the  use  of  force  is  consistent  "with  the 
Purposes  of  the  United  Nations,"  there  is  no  prohibition  on  the  use  of  force.  For  exampie,  an 
intervention  in  a  humanitarian  crisis  such  as  an  impending  genocide.  It  would  appear  that  the 
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Security  Council  is  authorized  to  take  action  to  intervene  under  Article  One,  "The  Purposes  of 
the  Untied  Nations  are:  . .  solving  international  problems  of  an  economic,  social,  cultural,  or 
humanitarian  character". However,  there  are  recent  examples  previously  noted  where  the 
United  Nations  Security  Council  has  failed  to  take  action  in  cases  such  as  genocide.  Even  in 
the  face  of  untold  human  misery  and  death,  the  Security  Council  has  demonstrated  it  may 
choose  to  emphasize  a  different  portion  of  Article  2  (4),  "refrain  . . .  from  the  threat  or  use  of 
force  against  the  territorial  integrity  ...  of  any  state. It  chooses  to  stand  on  preservation  of 
"territorial  integrity"  rather  than  address  situations  that  are  clearly  within  the  stated  purposes  of 
the  United  Nations.^®  Situations  such  as  this  enable  the  Counter-Restrictionists  to  argue  that 
as  long  as  there  is  no  ulterior  motive  such  as  seizure  of  territory,  use  of  force  to  intervene  for 
humanitarian  purposes  is  acceptable  under  the  Charter  of  the  United  Nations. 

A  more  controversial  extension,  but  widely  accepted  extension  of  the  Counter- 
Restrictionist  view  relies  on  a  less  literal  interpretation  of  a  portion  of  Article  51 , " . . .  the 
inherent  right  of . . .  self-defense."^® 

The  logic  of  this  view  is  that  Article  51  simply  recognizes  "the  inherent  right  of  self- 
defense"  that  was  customary  in  international  law  long  before  the  formation  of  the  United 
Nations.^^  Counter-Restrictionists  hold  that  to  require  a  state  to  suffer  an  attack  before  it  could 
defend  itself  is  absurd  and  was  not  the  intention  of  the  framers  of  the  UN  Charter.  Furthermore, 
they  assert  that  the  UN  Charter  does  not  override  and  eliminate  anticipatory  self-defense  as  it 
had  been  previously  defined  in  customary  international  law  by  the  1 842  Caroline  case. 

This  version  of  the  Counter-Restrictionist  argument  has  been  traditionally  supported  by 
the  United  States.  It  does  not  argue  for  the  right  of  a  signatory  of  the  UN  Charter  to  use  either 
preemptive  or  preventive  self-defense  as  espoused  in  the  National  Security  Strategy.  Can  the 
case  be  made  that  the  US  National  Security  Strategy  and  the  concept  of  a  preventive  self- 
defense  should  become  the  latest  expansion  of  the  Counter-Restrictionist  View? 

UNITED  NATIONS  CHARTER  AND  THE  USE  OF  FORCE  -  FRAMER'S  INTENT 

Professor  Timothy  Kearly,  University  of  Wyoming  School  of  Law,  conducted  an  interesting 
analysis  of  the  1 967  book.  Foreign  Relations  of  the  United  States .  which  contained  the  minutes 
of  the  United  States  delegation  to  United  Nations  Conference  on  International  Organization 
(UNCIO),  held  in  San  Francisco,  April  25  -  June  25, 1 945.^®  The  UN  Charter's  final  form  was 
constructed  at  this  conference.  The  minutes  covered  the  U.S.  delegation's  internal  meetings 
and  meetings  with  the  other  "Great  Powers"  who  would  eventually  become  the  five  permanent 
members  of  the  United  Nations  Security  Council.  His  article,  "Regulation  of  Preventive  and 
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Preemptive  Force  in  the  United  Nations  Charter:  A  Search  for  Originai  Intent,"  conducted  an 
extensive  review  of  these  minutes,  focusing  on  the  discussions  concerning  the  deveiopment  of 
the  provisions  on  the  use  of  force  in  seif-defense  under  the  UN  Charter.  His  purpose  was  to 
determine  if  one  couid  ascertain  the  intent  of  the  framers  of  the  UN  Charter  from  these  minutes. 

The  intent  of  the  framers  is  important  because  it  is  often  invoked  in  the  internationai  arena 
to  support  a  position  in  the  contentious  arguments  over  the  use  of  force  in  seif-defense.  Keariy 
provides  an  exampie  of  a  modern  Restrictionist  invoking  the  intent  argument.  Herr  Professor 
Dr.  Aibrecht  Randeizhofer  of  the  Beriin  Free  University,  Institute  for  Internationai  Studies  wrote: 
Because  Articie  2  (4)  "broadiy  prohibits  the  use  of  force  ("the  threat  or  use  of  force")  whiie  the 
iater  articie  [Articie  51]  authorizes  seif-defense  oniy  in  the  case  of  armed  attack  'the  stunning 
conciusion  is  to  be  reached  that  any  state  affected  by  another  state's  uniawfui  use  of  force  not 
reaching  the  threshoid  of  an  armed  attack,  is  bound  if  not  exactiy  to  endure  the  vioiation,  then  at 
ieast  to  respond  oniy  by  means  faiiing  short  of  the  use  or  threat  of  force  ....  this  at  first  sight 
unacceptable  result  is  undoubtedly  intended  by  the  Charter,  since  the  uniiaterai  use  of 
force  is  meant  to  be  exciuded  as  far  as  possibie."^®  (emphasis  added) 

One  couid  dismiss  information  derived  from  sources  such  as  minutes  as  they  are  not 
verbatim  transcripts  or  officiai  records.^"  However,  Articie  32  of  the  Vienna  Convention  on  the 
Law  of  T reaties  provides  the  basis  for  the  use  of  information  such  as  the  minutes  in  an  anaiysis 
of  this  nature:  "recourse  may  be  had  to  suppiementary  means  of  interpretation,  inciuding  the 
preparatory  work  of  the  treaty  and  the  circumstances  of  its  conciusion  in  order  to  determine  the 
meaning  when  the  interpretation  according  to  Articie  31 :  (a)  ieaves  the  meaning  ambiguous  or 
obscure;  or  (b)  ieads  to  a  resuit  which  is  manifestiy  absurd  or  unreasonabie."^' 

The  anaiysis  reveais  that  there  were  significant  differences  among  the  Great  Powers. 
They  aii  brought  their  own  concerns  that  didn't  aiways  coincide  with  the  other's  concerns.  This 
is  refiected  in  Keariy's  conciusion  that  "there  were  substantiai,  unresoived  disagreements  . . . 
about  the  circumstances  under  which  states  shouid  be  abie  to  use  force  without  Security 
Councii  approvai . . .  combined  with  time  pressures  . . .  [this]  resuited  in  Charter  use  of  force 
provisions  that  are  imprecise,  somewhat  inconsistent,  and  open  to  interpretation."  He  goes  on 
to  note  "the  drafters  were  not  concerned  with  their  iack  of  precision  because  they  assumed  the 
permanent  members  of  the  Security  Councii  wouid  negotiate  judgments  concerning  uses  of 
force  case  by  case  in  good  faith. 

This  conciusion  confirms  that  considerabie  ambiguity  is  buiit  into  the  charter.  The 
ambiguity  was  acceptabie  to  the  framers  because  they  wanted  an  agreement;  without  the 
ambiguity,  it  is  iikeiy  there  wouid  be  no  agreement  due  to  the  differing  concerns  and  motives  of 
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the  Great  Powers.  The  fact  that  the  framers  introduced  ambiguity  reveals  exactly  what  the 
framers  Intended. 

Kearly  cites  Hans  Kelsen's  authoritative  research  of  the  charter  of  the  United  Nations,  The 
Law  of  the  United  Nations  (1951):  "The  fact  that  the  wording  of  a  legal  norm  allows  several 
Interpretations  proves  that  Its  actual  framer . . .  has  not  been  able  or  willing  to  express  his 
intention  ....  The  ambiguity  of  a  legal  text  moreover  is  sometimes  not  the  unvoluntary  [sic] 
effect  of  its  unsatisfactory  wording  but  a  technique  intentionally  employed  by  the  legislator,  who, 
for  some  reason  or  another,  could  not  decide  between  two  or  more  solutions  . . .  and  left  the 
decision  to  the  law  applying  organs. 

This  Indicates  that  the  framers  intended  the  law  applying  organ,  I.e.  the  Security  Council 
to  make  decisions  case  by  case  In  good  faith  as  the  need  arose  In  ambiguous  situations. 
Conversely,  It  does  not  appear  the  framers  Intended  international  jurists  to  Interpret  the  charter 
and  establish  new  legal  principles. 

The  following  conclusions  were  made  by  Kearly: 

1 .  Preventive  self-defense  was  to  be  eliminated  except  as  authorized  by  the  Security 
Council  under  Chapter  7  and  as  provided  for  under  Article  1 07  concerning  former 
enemy  states. 

2.  Article  2  (4)  was  Intended  to  be  a  broad  renunciation  of  the  use  of  force  In  International 
relations. 

3.  Force  could  be  used  If  the  Security  Council  were  to  fall  In  dealing  with  the  dispute  or  if 
it  were  to  become  deadlocked. 

4.  Anticipatory  self-defense  as  provided  for  under  customary  International  law  was  not 
changed  other  than  It  should  only  be  utilized  if  it  was  consistent  with  the  purposes  of 
the  UN. 

5.  Preemptive  self-defense  was  not  addressed  and  therefore  Is  not  prohibited  as  long  as 
Its  use  is  consistent  with  the  purposes  of  the  UN. 

6.  Success  of  the  UN  depended  on  mutual  good  faith  among  the  members  of  the 
Security  Council  In  pursing  the  goals  of  the  UN.®"* 

PREVENTIVE  SELF-DEFENSE 

Critics  of  the  National  Security  Strategy  typically  renounce  the  U.S.  as  embarking  on 
unilateral,  hegemonic  mission  to  overturn  the  guarantee  of  international  peace  secured  In  1945 
by  the  UN  Charter.  They  cry  that  the  concept  of  preventive  self-defense  was  eliminated  for 
good  on  that  day.  Noam  Chomsky,  a  prominent  MIT  professor  and  political  dissident  recently 
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wrote,  "Preventive  war  is,  very  simpiy,  the  'supreme  crime'  condemned  at  Nuremberg. A 
rather  harsh  condemnation  considering  that  the  concept  of  preventive  seif-defense  is  part  of  the 
UN  Charter.  Critics  of  the  Nationai  Security  Strategy  such  as  Chomsky  typicaiiy  ignore  or 
summariiy  dismiss  the  fact  that  in  1 945,  the  UN  Charter  actuaiiy  contained  a  provision 
authorizing  the  very  crime  they  denounce  so  vehementiy,  preventive  seif-defense. 

Chapter  17  (Transitionai  Security  Arrangements),  Articie  107: 

Nothing  in  the  present  Charter  shaii  invaiidate  or  preciude  action,  in  reiation  to 
any  state  which  during  the  Second  Worid  War  has  been  an  enemy  of  any 
signatory  to  the  present  Charter,  taken  or  authorized  as  a  resuit  of  that  war  by 
the  Governments  having  responsibiiity  for  such  action.'^® 

Articie  1 07  was  created  due  to  the  desires  of  the  Soviet  Union,  Great  Britain  and  France. 
They  had  suffered  greatiy  in  the  two  Worid  Wars  at  the  hands  of  aggressive  powers  that  did  not 
respond  to  peacefui  efforts  to  resoive  matters.  Keariy  in  his  previousiy  mentioned  review 
conciuded,  "With  respect  to  preventive  force  ...  the  charter's  drafters  intended  to  prohibit  such 
assertive  action  except  as  specificaiiy  authorized  in  the  form  of . . .  Articie  107  actions  against 
former  enemy  states."  They  wanted  "an  expiicit  authorization  under  the  charter  to  use  force 
preventiveiy  against  their  most  iikeiy  foes,  but  did  not  want  other  states  to  have  that 
authorization."®^ 

There  is  some  ambiguity  in  Articie  1 07  and  a  restrictionist  might  propose  to  limit  Article 
1 07  to  actions  "  taken  or  authorized  as  a  result  of  that  war."  This  was  addressed  in  1 951  by 
Hans  Kelsen  in  a  legal  analysis  of  fundamental  problems  with  the  UN  Charter.  He  concluded 
that  it  would  be  impossible  to  limit  the  use  of  Article  1 07  precisely  due  to  the  very  ambiguity  of 
this  phrase.®® 

An  additional  conclusion  from  Kearly's  review,  the  framers  "assumed  the  permanent 
members  of  the  Security  Council  would  negotiate  judgments  concerning  uses  of  force  case  by 
case  in  good  faith."  The  framers  understood  the  concerns  of  the  European  allies  and  they 
supported  this  article  based  on  good  faith.  Although  Article  1 07  does  not  apply  today,  it  has  to 
be  recognized  that  preventive  self-defense  is  not  a  new  concept  to  the  UN  and  its  members. 

Preventive  self-defense  as  expressed  in  the  National  Security  Strategy  could  be  fairly 
evaluated  on  a  case-by-case  basis  within  the  Security  Council  to  determine  if  it  is  in  concert  with 
the  purposes  of  the  UN.  Just  as  it  was  when  Article  1 07  was  created.  For  the  UN  and 
international  community  to  laconically  declare  that  any  use  of  preventive  self-defense  is  a 
violation  of  the  UN  Charter  simply  ensures  they  won't  be  consulted  and  opens  the  door  to  the 
National  Security  Strategy  option  of  unilateral  action. 
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Interestingly,  it  would  be  a  mistake  to  believe  the  U.S.  is  the  sole  keeper  of  the  preventive 
self-defense  flame.  In  September  2003,  the  French  Ministry  of  Defense  stated,  "Outside  our 
borders,  within  the  framework  of  prevention  and  projection-action,  we  must  be  able  to  identify 
and  prevent  threats  as  soon  as  possible.  Within  this  framework,  possible  preemptive  action  is 
not  out  of  the  question,  where  an  explicit  and  confirmed  threat  has  been  recognized."®® 

Although  the  French  Ministry  calls  for  "preemptive  action,"  the  use  of  "explicit  and  confirmed 
threat"  only  indicates  only  a  clear,  unambiguous  threat.  There  is  no  requirement  expressed  for 
the  threat  to  be  of  an  imminent  nature.  Thus,  this  statement  appears  to  be  indicating  that 
France  is  prepared  to  take  actions  of  a  preventive  nature  in  self-defense.  More  similarity  to  the 
National  Security  Strategy  is  found  in  the  French  2003  -2008  Military  Program  Bill  of  Law, 
"especially  as  transnational  terrorist  networks  develop  and  organize  outside  our  territory,  in 
areas  not  governed  by  states,  and  even  at  times  with  the  help  of  enemy  states. 

STATE  PRACTICE 

In  1970  Thomas  Franck,  a  renowned  leader  in  the  field  of  international  law  and  the  author 
of  over  20  books  on  the  subject,  quipped  "the  high-minded  resolve  of  Article  2  (4)  mocks  us 
from  its  grave."  He  pointed  out  that  in  the  first  25  years  of  the  UN,  there  were  "one  hundred 
separate  outbreaks  of  hostility  between  states.  In  only  one  occasion  was  the  UN  "able  to  mount 
a  collective  enforcement  action.  The  eternal  failure  of  the  UN  to  enforce  its  mandate  results  in 
an  endemic  use  of  force  self-defense.  There  is  no  way  to  establish  aggressor  and  aggrieved  in 
the  international  system  resulting  in  both  parties  claiming  to  have  used  force  only  in  self- 
defense.'*' 

30  years  later,  Franck's  observation  remains  the  status  quo.  In  1 999  alone,  there  were  44 
countries  involved  in  conflict.  Of  the  44  countries,  20  suffered  fatalities  of  at  least  1 000  and 
many  suffered  even  higher  numbers."® 

The  eminent  author  and  Professor  of  Law  and  the  Fletcher  School  of  Law  and  Diplomacy, 
Michael  Glennon,  updated  the  record  regarding  hostility  between  states  in  2002.  "Between 
1 945  and  1 999,  two-thirds  of  the  members  of  the  United  Nations-1 26  States  out  of  1 89-fought 
291  interstate  conflicts  in  which  over  22  million  people  were  killed.""® 

Glennon  related  congressional  testimony  by  former  Secretary  of  Defense,  William  Perry, 
who  stated  "we  will  attack  the  launch  sites  of  any  nation  that  threatens  to  attack  the  U.  S.  with 
nuclear  or  biological  weapons."""  The  reservation  of  the  right  of  first  use  of  nuclear  weapons 
has  always  been  the  stated  policy  of  the  members  of  the  Security  Council.  This  would  clearly 
violate  Article  51  as  an  act  of  preventive  self-defense.  The  very  threat  itself  is  a  violation  of 
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Article  2  (4).  Glennon  concluded  that  "International  'rules'  concerning  use  of  force  are  no  longer 
regarded  as  obligatory  by  states,"  declaring  that  Article  2  (4)  and  Article  51  are  Invalidated  by 
state  practice.'*® 

Franck  recognized  that  the  UN  Charter  did  not  have  the  mechanisms  required  for  the 
modern  world.  The  framers  of  the  UN  Charter  were  building  on  their  experience,  "large  military 
formations  preceded  by  mobilization  and  massing  of  troops."  This  allowed  time  for  preparation 
and  negotiation  and  was  the  type  of  aggression  the  framers  Intended  to  address  by  Article  2  (4) 
and  Article  51 .  Franck  noted  "Modern  warfare,  however,  has  Inconveniently  by-passed  these 
Queensberry-llke  practices.  One  too  small  and  the  other  too  large  to  be  encompassed 
effectively  . . .  first,  wars  of  agitation.  Infiltration  and  subversion  carried  on  by  proxy  through 
national  liberation  movements;  and  second,  nuclear  wars  involving  the  instantaneous  use,  in  a 
first  strike,  of  weapons  of  near-paralyzing  destructiveness."*® 

The  National  Security  Strategy  is  making  the  same  argument  today.  However,  the 
environment  is  even  more  dangerous  as  the  real  fear  is  the  "One  too  small"  (terrorists)  could 
come  to  posses  and  use  the  "weapons  of  near-paralyzing  destructiveness."  Article  2  (4)  and 
Article  51  simply  aren't  designed  to  address  this  threat  and  the  Security  Council  has  refused  to 
consider  it. 

INTERNATIONAL  LAW 

Customary  international  law  is  not  necessarily  what  is  written  down,  but  what  states 
actually  practice.**'  Accepting  that  preventive  self-defense  is  illegal  under  the  UN  Charter,  use 
of  preventive  self-defense  as  proposed  under  the  National  Security  Strategy  would  be 
considered  illegal.  However,  if  preventive  self-defense  reflects  customary  international  law,  it 
could  be  considered  lawful.*® 

Georgetown  University  professor,  author  and  international  law  expert  Anthony  Clark 
Arend  states,  "International  law  is  created  through  consent  of  states  expressed  through  treaties 
and  customs."  If  conflicts  arise  concerning  treaties  (such  as  the  UN  Charter)  and  customs,  the 
"conflict  is  resolved  by  determining  the  rules  to  which  states  consent  at  the  present  time." 

Arend  lists  19  incidents  from  1948  to  1999  where  force  has  been  used  against  "the  political 
independence  and  territorial  integrity  of  states"  without  the  authorization  of  the  Security  Council 
and  where  no  reasonable  claim  of  self-defense  could  be  made.  Arend  notes  incidents  such  as 
the  Soviet  invasion  of  Czechoslovakia  in  1 948,  the  Argentine  invasion  of  the  Falkland  Islands  in 
1 982,  the  U.  S.  invasion  of  Grenada  in  1 983,  the  Iraqi  attack  on  Kuwait  in  1 990,  the  NATO/U.S. 
actions  against  Yugoslavia  in  the  Kosovo  situation  in  1 999  and  states  that  there  have  been 


12 


"numerous  acts  of  intervention  in  domestic  confiict,  covert  actions,  and  other  uses  of  force" 
throughout  this  period.  According  to  Arend,  "Given  this  historicai  record  of  vioiations,  it  seems 
very  difficuit  to  conciude  that  the  charter  framework  is  truly  controlling  of  state  practice,  and  if  it 
is  not  controlling,  it  cannot  be  considered  to  reflect  existing  international  law."'*® 

Arend  concludes  that  a  customary  prohibition  on  the  use  of  force  solely  for  annexation  of 
territory  such  as  Kuwait  in  1 990  remains  under  current  customary  law.  However,  current 
customary  international  law  otherwise  bears  no  resemblance  to  any  prohibition  contained  in 
Article  2  (4)  and  that  "For  all  practical  purposes,  the  UN  Charter  framework  is  dead."  He  adds 
that  since  the  Article  2  (4)  is  not  reflected  in  state  practice,  "the  Bush  doctrine  of  preemption 
does  not  violate  international  law.'®'’ 

THE  FUTURE  OF  INTERNATIONAL  LAW 

Michael  N.  Schmitt,  Professor  of  International  Law  at  the  George  C.  Marshall  European 
Center  for  International  Affairs,  conducted  an  extensive  study  on  the  response  of  international 
law  to  conflict  over  time.  Law  is  not  static;  it  is  dynamic,  responding  and  adjusting  to  the 
community  on  whose  behalf  it  operates.  It  does  not  respond  on  a  case-by-case  basis,  but 
moves  in  a  general  direction  which  can  be  predictive  of  its  future.®’  Professor  Schmitt  offers  a 
compelling  analysis  that  indicates  the  international  community  may  already  be  moving  in  a 
direction  that  will  accommodate  the  National  Security  Strategy  under  international  law. 

In  1986,  the  U.S.  launched  Operation  El  Dorado  Canyon,  attacking  terrorist  facilities  in 
Libya  in  response  to  the  bombing  of  a  Berlin  discotheque  by  a  group  supported  by  Libya.  Self- 
defense  under  Article  51  was  the  justification  offered  by  the  U.S.  The  attack  was 
overwhelmingly  condemned.  The  General  Assembly  passed  a  resolution  "deploring"  the  action 
and  the  only  support  for  the  U.S.  was  from  Great  Britain  and  Israel.®^ 

In  1998,  after  bombings  of  U.S.  embassies  in  Kenya  and  Tanzania,  the  U.S.  launched 
cruise  missiles  against  a  pharmaceutical  plant  in  Khartoum  that  was  allegedly  producing 
chemical  weapons  that  could  fall  into  terrorist's  hands.  Again,  self-defense  under  Article  51  was 
the  justification.  In  this  case  there  was  significant  support  for  the  U.  S.  and  there  was  no  clear 
consensus  that  the  violation  of  Sudan's  sovereignty  was  illegal.  Most  significantly,  the  criticism 
was  not  focused  on  the  fact  that  the  U.S.  had  launched  the  attack,  the  concern  focused  on 
whether  the  target  was  actually  involved  in  terrorism.  The  issue  at  hand  was  whether  the  U.S. 
possessed  sufficient  evidence  to  attack  the  pharmaceutical  plant,  not  the  legal  authority  to 
attack.  This  illustrates  a  change  in  the  community  attitude  towards  use  of  force  against  terrorist 
targets.®® 
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One  can  detect  a  similar  response  to  the  actions  of  the  U.S.  in  Iraq.  Before  the  initiation 
of  hostilities,  there  was  significant  discussion  and  maneuvering  on  the  legality  of  the  U.S.  action 
against  Iraq.  However,  the  current  discussion  and  condemnation  for  the  most  part  centers  on 
the  fact  that  no  WMD  has  been  found.  Again,  not  whether  the  U.S.  had  the  legal  authority  to  act 
against  the  Iraqi  regime,  but  that  there  was  insufficient  evidence. 

Professor  Schmitt  proposes  a  legal  basis  for  the  violation  of  the  territorial  integrity  in  the 
pursuit  of  terrorists,  citing  the  well  known  Caroline  case  as  the  precedent.  Canadian  rebels 
were  operating  from  the  U.S.  and  despite  British  demands,  the  U.S.  either  refused  or  failed  to 
prevent  their  activities.  When  the  U.S.  failed  or  was  unable  to  ensure  criminal  activity  in  the 
U.S.  did  not  affect  Canada,  the  British  violated  U.S.  sovereignty  in  self-defense.  Further  support 
for  this  premise  is  provided  by  the  Lotus  case  involving  piracy  in  1 927  and  John  Bassett 
Moore's  classic  opinion,  "It  is  well  settled  that  a  state  is  bound  to  use  due  diligence  to  prevent 
commission  within  its  dominions  of  criminal  acts  against  another  nation  or  its  people."®" 

Schmitt  proposes  a  modification  to  the  concept  of  imminency.  First,  he  holds  that 
imminency  must  accommodate  the  principle  of  self-defense.  He  submits  that  imminency  should 
be  defined  as  "the  last  viable  window  of  opportunity,  the  point  at  which  any  further  delay  would 
render  a  viable  defense  ineffectual ....  Any  other  interpretation  would  gut  the  right  of  self- 
defense."®® 

On  the  subject  of  preemption,  he  states  that  the  condemnation  of  such  a  policy  is  based 
on  the  fact  that  terrorist  attacks  are  mischaracterized  as  isolated  incidents.  Considering  al- 
Qa'ida  for  example,  which  has  been  involved  in  a  terror  campaign  since  1 993.  "Once  a  terrorist 
campaign  is  launched,  the  issue  of  preemption  becomes  moot  because  an  operation  already 
underway  cannot,  by  definition,  be  preempted."®®  Nor  would  a  response  be  considered 
preventive  in  nature. 

Schmitt's  conclusion,  "There  is  little  doubt  that  events  of  the  last  five  years  are  signaling  a 
sea  of  change  in  Jus  adbellum .  Slowly  but  surely  this  body  of  law  is  becoming  more  permissive 
in  response  to  the  demise  of  nuclear  armed  bipolar  competition  and  the  rise  of  both 
transnational  terrorists  and  WMD  proliferation." 

CONCLUSION 

It  is  revolting  to  have  no  better  reason  for  a  rule  of  law  than  that  it  was  laid  down 
in  the  time  of  Henry  IV.  It  is  still  more  revolting  if  the  grounds  upon  which  it  was 
laid  down  have  vanished  long  since,  and  the  rule  simply  persists  from  blind 
imitation. 

— Oliver  Wendell  Holmes 
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Since  the  formation  of  the  UN,  there  have  been  neariy  300  interstate  confiicts  resuiting  in 
the  deaths  of  22  miilion  peopie.  The  hope  of  the  joint  deciaration  of  President  Rooseveit  and 
Prime  Minister  Churchili  "that  aii  nations  of  the  worid  must  come  to  the  abandonment  of  the  use 
of  force"  has  never  materiaiized. 

Success  of  the  UN  depended  on  a  Security  Councii  that  that  makes  decisions  on  a  case- 
by-case  basis  in  good  faith  and  enforces  them.  The  UN  never  matured  into  the  enforcement 
organization  the  framers  intended  and  that  was  required  for  its  success.  It  is  essentiaiiy  a 
poiiticai  organization  and  as  Secretary  of  State  Coiin  Poweii  warned,  it  is  ciose  to  becoming  "a 
feckiess  debating  society." 

In  response  to  an  international  order  of  growing  terrorism,  trans-national  crime,  "rogue" 
and  "failed"  states  potentially  armed  with  WMD  and  will  to  use  them,  the  National  Security 
Strategy  has  invoked  an  escalation  of  the  right  of  self-defense.  Termed  preemption,  it  is  in  fact 
a  policy  of  preventive  self-defense. 

The  National  Security  Strategy  policy  of  preventive  self-defense  has  been  condemned 
throughout  the  international  arena  and  also  within  the  U.S.  However,  this  condemnation  is  not 
universal.  It  has  been  shown  that  a  significant  amount  of  validity  can  be  conferred  on  the 
National  Security  Strategy  due  to:  (1 )  the  failure  of  the  UN  enforce  its  charter,  essentially 
abandoning  the  purposes  of  the  UN  (2)  the  continued  use  and  threat  of  use  of  preventive  self- 
defense  by  many  states  and  previous  U.S.  administrations  (3)  state  practice  (4)  customary 
international  law  (5)  the  slowly  changing  body  of  international  law  that  is  responding  to  and 
inferring  more  significance  on  the  rise  of  transnational  terrorists  and  WMD  proliferation  over 
state  sovereignty. 

There  is  no  doubt  that  this  is  a  path  fraught  with  peril.  The  Global  War  on  Terrorism  will 
go  on  for  decades.  Any  use  of  preventive  self-defense  must  retain  the  principles  of  jus  ad 
helium  and  jus  In  hello.  It  should  be  a  tool  of  last  resort  utilized  only  after  careful  consideration 
combined  with  efforts  exercising  all  elements  of  national  power.  However,  it  is  a  tool  that  will  be 
required  as  the  U.S  engages  and  defeats  its  enemies  in  the  Global  war  on  Terrorism. 
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